AMERICAN RAILROAD LEGISLATION,
DY PROFESSOR A.T. HADLEY.

S late as 1850 the Erie Canal furnished
the only means of cheap transporta-
tion between the West and the seaboard,
There was through communication by
rail on the line of the New York Cen-
tral ; but it was under the management
of so many different companies, and its
traffic was subjected to such burdensome
taxes, that through freight could not be
handled with economy. The other frunk
lines were as yet incomplete. The Penn-
sylvania system of public works was use-
ful in its way, but was too complicated {o
furnish a cheap or satisfactory means of
freight fransportation.

The Erie Railroad was completed in
1851.  In the same year the State of New
York ceased to tax the freight traflic of
the New York Central. The development
of trunk-line freight business dates from
this point. Once begun, it grew with sur-
prising rapidity. In 1852 the Central and
Erie together carvied less than 80,000 tons
of freight; in 1854, 600,000 tons. The
canal receipts were affected by the change.
A reduction was made in tolls, but rail-
road traffic continued to grow in spite
of it.

The Governor in his message for 1855
spoke of the injury to the State due to the
attempt of the railroads to handle freight.
In the reports of the State authorities for
subsequent years stress was laid on the
fact that the freight traffic belonged to
the canal by natural right—that the rail-
roads were lessening the revenues of New
York State for the benefit of the residents
of the West. Bitter complaints were heard
on all sides. The *‘ Clinton League” was
organized to protect the canals, Tt was
proposed fo reimpose a tax upon rail-
roads which should prevent them from
attempting to carry freight. The New
York newspapers insisted that the rail-
road managers did not know their own
business ; that it could not possibly pay
to carry freight at three cents a ton a
mile ; that the property of stockholders
was being thrown away by the directors
in an insane effort to crush the canals,

This agitation continued till 1861, when
public attention was diverted from it by
the war; and in the next four years rail-
road freight traflic became so firm] y estab-
lished that the attempt to stop it could

never be repeated. Each year was show-
ing the ability of the railroads fo carry
freight at lower rates than those which
the New York agitators had pronounced
to be ruinous; each year made it clearer
that the development of the West could
not be stopped in order that the Erie
Clanal might make money. The efforts
of the Clinton League to give the Erie
Canal a monopoly of the through traffic
had become a thing of the past; and to-
day few persons remember this attempt at
railroad control, and none are found to
defend it.

And yet in one sense it had its justifica-
tion. The authorities felt that a new pow-
er had arisen. Tor the first time the trans-
porfation system between the Lakes and
New York city was passing out of the con-
trol of the State. The attempt to stop the
railroads from carrying freight was crude
and illegal; to have retained control in
that way would have been worse than to
lose control altogether., No subsequent
attempt at legislation has involved quite
so bad a mistake. But the difference has
been in degree rather than in kind. Peo-
ple have tried legislative restriction be-
cause they were frightened at the growth
of railroad power; they have not stopped
to see the difficulties of the subject. **If
thy right hand offend thee, cut it off,” has
been the rule, and the public has suffered
from the consequences. But each mistale
has taught us something, and each new
legislative experiment is less reclkless than
its predecessor. The Grangers were not
so radical as the Clinton League; the ex-
fremists of to-day are less radical than the
Grangers. We are gradually finding out
what we can do, and thus n arrowing down
our efforts to the point where they will
become really effective.

A#The attitude of our public authorities
toward the railroads has been very much
likke that of an injudicious parent toward
a wayward child—alternately givin o him
liberty which he was eertain to abuse, and
making rules which were so strict that
they could not be permanently enforced.
During the early years of railroad devel-
opment no favor was too great to be grant-
ed. TheUnited States welcomed railroads
more warmly than any other nation, They
came at a time when they met a national
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want, Asour population was moved across
the Alleghanies,some such communication
was needed to bind the parts together, or
they would have fallen asunder by their
own weight. Our public men were ready
to see this. The Baltimore and Ohio Rail-
road was planned for a national highway
before steam communication had been
rveally proved practicable. Many of the
States gave active encouragement by ex-
emption from taxation, or even by direct
subsidies. Pennsylvania, South Carvolina,
and Georgia at first built and operated no
inconsiderable part of their lines, The
crisis of 1837 did not put a stop to rail-
road development. The failure of canal
schemes made the necessity of railroads
all the more obvious. Many of the States
devoted fo the aid of railroads a large part
of their share of the surplus revenue which
was distributed in 1837. When this was
exhausted, grants of public land were pro-
posed, and after some opposition finally
carried out on a large scale.

The first railroad land grants were those
of the Illinois Central and Mobile and
Ohio, in 1850. The system developed rap-
idly. Each State was anxious fo secure
its shave of the benefit. The sectional in-
terests of North and South were balanced
against one another. Eight million acres
of publicland were given away under Fill-
more, nineteen million under Pierce. The
erisis of 1857 disclosed the true character
of many of these enterprises. But the
check to the practice was only temporary;
in the time of the war if was renewed on
a larger scale than ever. The Union Pa-
cific Railway was felt to be a matter of
vital neeessity to the nation, in order to
bind the different parts together. Credit
and land alike weve freely offered for its
assistance. The Northern Pacific road a
year or two later was less successful in en-
gaging the credit of the government in its
behalf, buf in return it received a double
allowance of land. These vast grants, ag-
gregating nearly 80,000,000 acres, paved
the way for a number of others. The war
had opened men’s eyes to the possibilities
of national development. For the first
time the East was beginning to appreciate
the West, and to put ample faith in its re-
sources. From 1866 to 1872 Wall Street
and Congress vied with one another in
encouraging the speculative fever. The
Japsed grants in the Youthern States were
renewed, new ones were freely hestowed
in the West and Northiwest, until finally
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the amount of public domain given away
included, at least nominally, an area as
large as the whole of the thirteen original
States of the Union, o

Nor were the States and municipalities
idle. They had no land to give away,
but they could borrow money and devote
it to railroad construction. They did not
attempt to run the roads themselves: the
early experiments in that dirvection had
not proved very suceessful. Buf they did
what was in some respects much worse:
they subseribed to the stock or to the
bonds of new railroads, and often were
almost the only bona fide subseribers.
They thus placed their money in the con-
trol of a board of directors who had only
a speculative interest in the business, and;*
who were much more solicitous to make
money ont of fraudulent contracts or
speculation in the securities than to build
or run the road properly. The result of 2
the policy was disasirous. In so conser-
vative a State as Massachusetls only a
small part of the municipal subseriptions
were rewarded with any interest; a much
larger number assisted in building roads
from which they never received any
profit; while a larger number still were
devoted to the construetion of roads which
remained unbuilt for many years, and
some of which are never likely to be built
at all.

This state of things lasted till 1870.
During most of this period there was no
systematic effort at railroad control;
the few attempts, like the one in New
Yorl, alveady alluded to, were so ill-judged
as to defeat their own ends. People re-
lied on competition to regulate railroad;
charges. To secure this they were ready’
to grant all sorts of facilities.
any man who wished to build a railvoad
had to secure a special chavter. This re- |
quirement was gradually done away with
in different States by the enactment of
¢ general railroad laws, ™ under whichany
company complying with certain condi-
tions was empowered to construct a rail-
road without special legislation in its be-
half. The efforts to enforce liability of
railroad managers were few and far be-
tween. Railroad tax laws were even more
chaotic than other tax laws. There was
an occasional provision limiting dividends
whieh corporations could pay, and still
more rarely some sort of effort to fix max-

# First adopted in New York and Illinois in the
years 1848-1850.

At first
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imum rates, but nothing which touched
the great evils and abuses of 1'ai11‘0.?.d
management as they had developed in

_actual practice.

L

The central evil, greater than all ofhers
put together, was the inequality of rail-
road charges, The general seale of rates
was low—lower than they had been by
any other means of transportation, and
on the whole lower than they were any-
where else in the world, But this did not
malke the differences in charge any less
severely felt. It was a great deal better
for A to pay a dollar, and at the same
time be sure that Lis competitors B and C
were paying the same price for the same
service, than for A to pay only ninety
cents, while his rivals were charged but
eighty cents. Business could adjust itself
to almost any schedule of rates; but where
one person was favored at the expense of
another, no such adjustment was possible.
Now the railroads had it in their power
to grant such favors, and they abused
the power unmercifully. The system of
freight rates was so far secret that it was
impossible for any man to tell what terms
Lis rival was getting. The charges were
not merely unequal, but uncertain; the
management often arbitrary, and almost
always irrespousible.

Competition furnished no remedy. The
great majority of places could have but
one railroad; they must ship by that rail-
road or none at all, whether they liked its
rates or not. Towns which had bonded
themselves heavily in order to secure the
building of a railroad through their lim-
its were compelled not merely to pay tax-
es on their bonded indebtedness, but to
pay much higher rates than the terminal
points which had benefit of competition.
The railroad seemed to have no sympathy
with local interests. If was lavgely own-
ed by capitalists in other Stales or other
countries. The managers acknowledged
no responsibility to their patrons; they
seemed to be working in behalf of a for-
eign interest, whose object it was to drain
the shippers as dry as possible. Too often
the manner in which the complaints of
local shippers were treated was more of-
fensive than the grievances themselves,

A reaction was inevitable. The loeal
shippers could not control the railroad
managers divectly; but they could control
the State Legislatures, and make laws
which the railroads must obey. A move-
ment in this direction began about 1870,
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making itself first felt in Ohio. But it
was not until 1872 that its true strength
was revealed. As long as business was
expanding, and almost everybody seemed
to be growing rich, great inequalities were
borne without complaint. But when the
reaction set in—when the demand for
American wheat, artificially stimulated
by the European wars of 1870, gradually
began to fall off, and the margin of profit
for the farmers of the upper Mississippi
Valley was rapidly converted info a loss—
it was inevitable that they should try to
shift the burden upon the railroads.

This was the origin of what is popular-
ly called the Granger legislation. In
one sense the term is not strietly correct.
The Grangers, as an organization, were
not responsible for its existence; it began
before the granges had anything to do
with the matter. Many of their leaders
deprecated the attempt to drag the organi-
zation into polities. Buf it was to a large
extent a farmers’ movement; and the
Grange, as a farmers’ organization, fur-
nished a rallying-point for the agitation,
and seemed to the outside public the mov-
ing force in the whole matter.

It was on Illinois that the attention
most strongly centred, and the Illinois
legislation was typical of the whole move-
ment. The Constitutional Convention of
1870 made certain provisions for State con-
trol of rates, which led to the passage of a
law in 1871 divectly fixing the rates which
railroads should be permitied to charge.
This law was pronounced unconstitution-
al by the State courts; but the term of
office of the judge who had given the
opinion soon expired, and he was defeated
in his attempt to secure re-election. It is
not clear that the Patrons of Husbandry,
as such, worked against him, but there
seems to be no question that many of the
local organizations were made to subserve
the purposes of politicians who thought
that they saw in them a new means of ob-
taining offices and seeuring political pow-
er. The same influences controlled the
election of candidates for the Legislature
of 1873; and in that year a law was pass-
ed providing for a commission with pow-
er to fix rates, The statute was so framed
as not to come info divect eonflict with the
previous decision of the courts; but it was
ab the same time made pretty clearly evi-
dent that no legal obstacles would be al-
lowed to stand in the way of its enforce-
ment, if the people of Illinois could help it.
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Other States of the upper Mississippi
Valley followed the example of Ohio and
Illinois, and made their regulations even
more stringent. The poliey of the rail-
roads in some of these cases was almost
suicidal. Had they been willing fo unite
their influence with that of the more mod-
erate of the leaders of the Grangers, the
worst evils might have been prevented.
Instead of this they allowed the measures
to take an extreme shape, thinking that if
the statute were made thoroughly bad,
they could perhaps defeat it in the Legis-
lature, and certainly resist its enforcement
in the courts. In both these respects they
were disappointed. The moderate mem-
bers of the Legislatuve preferred a bad
measure tonomeasure at all. The courts,
after some delay, pronounced such mea-
sures constitutional. In the Granger
cases, decided in 1877, the Supreme Court
of the United States declared unequivo-
cally the right of the State Legislatures to
regulate charges on railroads and other
industries involving a virtual monopoly.
The decisions were all the more signifi-
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the railroads were afraid to do what was
absolutely indispensable for the growth of
the State, and could not be compelled to
do it as long as the law deprived them of
all their profits and threatened to throw
them into bankruptcy. The very men
who passed the law in 1874 repealed it in
1876. They lost far more than they gain-
ed by it.
A1 Let us stop to consider for a moment
why the system of equal mileage rates
proved so disastrous in its consequences.
‘When railroads were first built it was
commonly supposed that their charges
would be graded on this principle. The
tolls for turnpikes and canals, or the car-
riers’ charges for wagons, have been gen-
erally graded in this way, and it was as-
sumed that railvoads would naturally do
the same thing. But it soon became evi-
dent that a railroad did not need to charge
twice as mueh for hauling goods one hun-
dred miles as for hauling them fifty miles.
The mere matter of train service was only
a small item in the expense. The cost of
loading and unloading remained the same

cant because there can be little doubt thaty whether the distance travelled were great

the majority of the Court regarded the-
laws as practically nnwise, and admitted
their constitutionality in spite of it.

It had not been at first expected that the
Supreme Court would uphold this legisla-
tion. Had the decision come two vears
earlier, it is hard to say what would have
been its consequences in frightening rail-
road investors. But the worst dangers
were over before the decision came, The
very men who had passed the obnoxious/!
laws were now quite ready to let them re-
main unenforced. In some cases they
actually repealed them. They had learn-
ed by experience that the farmers them-
selves were the worst sufferers from de-
structive railroad legislation. It was in
Wisconsin that the maltter was clearest.
The law of that State had taken the lowest
rates charged by any railroad as an indi-
cation of the price at which that railroad
could afford to do its work, and had estab-
lished schedules of mileage rates on that
general basis. It went into effect in 1874,
What was the rvesult? Two years later
the Governor's message called attention
to the fact that railroad enterprise in Wis-
consin was practically destroyed; no rail-
road was paying dividends; only four
were paying interest; the capital neces-
sary for the development of the country
was seeking investment in other States;

or small. If the cost of loading and un-
loading the consignment of freight was a
dollar, and the cost of hauling it was half
a cent a mile, the expense of carrying it
fifty miles would be §1 25; the expense
of carrying it one hundred miles only
&1 50. To insist that the charge for the
latter service should be double the former
would be obviously unfair to somebody.
If the schedule were right for the short-
distance shipper, the long-distance ship-
per would be robbed for the benefit of the
railroad. If, on the other hand, it were
made right for the long distance, the short-
distance shipment would not pay expenses,
and the railroad would lose money on its
loecal traflic.

This was obvious enough when it was
brought to the test of practice. But there
was another point of the same kind less
obvious, and even more important. If a
railroad was already carrying a certain
amount of traffie, it could handle addi-
tional traffic at very muech lower rafes.
If it ean double its volume of business,
only a small part of its expenses are dou-
bled. TInterest charges remain practical-
ly the same. Administrative expenses
increase but slightly. In the great ma-
jority of instances the same thing is true
of expenditures for maintenance. The
ordinary repairs of a railroad are not due
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so much to wear as to weather. Track
watchmen must be kept busy, and bridges
inspected, whether the volume of traflic
be great or small. In order that the rail-
road may be profitable, some traflic must
pay for all these things. Buf when they
are once paid for, additional business can
be profitably handled at very much lower
rates. )

It was thus for the interest of the rail-
roads to reduce their charges wherever
large additional traffic could be developed.
It was this which led them to give low
rates for necessaries of life, like coal or
wheat, which would furnish a large busi-
ness at low rates, but little or none at
higher rates. Thus far it was an unmix-
ed public benefit. Had the railroads been
obliged to make the same charges for coal
as lor higher-priced goods, it would prac-
tically have stopped the coal traffic of the
country,without benefiting anyone. This
is perhaps the main reason why a return
to the old system of tolls is impracticable.
If the railroad company charged tolls for
the use of the road-bed, by which each
car-load had to pay its share of the fixed
charges, it would simply stop the move-
ment of a great many of the necessaries
of life, which to-day are charged perhaps
half a cent a ton a mile—little more than
the expense of loading and hauling, and
by no means enough to cover anything
like a fair toll for the use of the frack. If
everything were levelled down to this ba-
sis, the company could make no money;
if everything were levelled up, the com-
pany would lose much of its business, and
no one be the gainer.

But there were many other ways in
which railroads were tempted to extend
their traffic, which were not always for the
public interest. The long-distance busi-
ness offered a field which eould be almost
indefinitely developed by lowerrates. The
railroads did not see that by so doing they
sometimes killed off their short-distance
business by putting it at a relative disad-
vantage. A loweér rate on wheat from
Chicago might seriously interfere with the
development of farming at intermediate
points. But the loss of local husiness was
indirect and often unseen, the gain of Chi-
cago business direct and obvious. Under
the stress of competition, the railroads of-
ten looked at the latter to the exclusion
of the former. 1In so doing they were
led into many devices which were not
merely questionable, but absolutely bad.
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To secure business which they could not
otlierwise obtain they gave special rates
to favored shippers. These favors were
often quite unreasonable in amount. They
were commonly kept seeret. The ma-
chinery was such that they were given in
a thoroughly ivresponsible fashion. They
were largely under the control of local
freight agents, and often quite removed
from the knowledge or influence of really
responsible officers of the roads most in-
terested. As a result they were apt to be
given to the men who least needed and
least deserved it, and culminated in abuses
like the special contracts of the Standard
0il Company, which was granfed a de-
cisive advantage over its competitors un-
der all eonceivable circumstances.

This explanation of railroad practice
shows some of the difficulties under which
legislators worked. To return to the
system of tolls or of equal mileage rates
was as much out of the question as it
would have been to prohibit the railroads
from carrying freight altogether, after
the fashion of the Clinton League. On
the other hand, to allow the existing sys-
tem to go on, with all ifs abuses, was to
put every independent trader af the mer-
cy of the railroads. The fault was not
in the underlying prineiple of railroad
management, but in its application. The
system of making rates to develop busi-
ness, or, in other words, of charging what
the traffic will bear, if properly applied,
was good for the public as well as for the
railroads. But the trouble was that its
application was in the hands of the rail-
road managers—oftentimes in the hands
of their more irresponsible agents; that
if they acted wrongly, whether through
mistake or through corruption, the indi-
vidual shipper had no remedy. The rail-
road agenis were the sole judges of the
application of the principle, and were of-
ten under a positive temptation to apply
it in the most short-sighted fashion. The
system of secret rates and personal dis-
eriminations had sometimes made such
misapplication the rule rather than the
exception.

The first important step toward a solu-
tion of this difliculty was taken in Massa-
chusetts. While the Northwestern States
were endeavoring to establish a system of
regulation too striet to be maintained,
Massachusetts had appointed a commis-
sion with powers apparently too slight to
be of any use. It is not likely that the
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men who provided for the appointment
of the commission expected that any-
thing would come of it. Fortunately,
however, it had something betfer than
legislative powers: it had a man of excep-
tional ability at its head, in the person of
Charles Franecis Adams, Jun. His ideas
were not always practicable, but among
his many qualifications for the office not
the least important was a readiness to ac-
knowledge when he was wrong. The re-
sult was that he pursued those lines of
policy which were practicable, and aban-
doned those which were not. One funda-
mental idea ran through all the work of
the Massachusetts commission : it was
seen that the real interests of the railroads
in the long-run nearly coincided with
those of the public; that the more serious
abuses harmed both parties; and that by
bringing maitters squarely before the pub-
lie the legitimate interests of all concern-
ed were generally arrayed on the same
gide. The moral influence of the Massa-
chusetts commission reports was over-
whelming; no railroad manager dared to
set himself diveetly in opposition to them.
In less than ten years it had secured a
great deal of publicity of railroad ac-
counts, and had greatly lessened the
abuses with regard to railroad rates.

The sucecess of the Massachusetts sys-
tem was so marked that it soon found im-
itators. The other New England States
already had so-called railroad comiis-
sions, some of them dating back to the
very infancy of the railvoad; but their
powers and their influence hiad been niere-
ly nominal. On the other hand, the
Granger States in several instances had
commissions charged with the exeeu-
tion of the laws regulating railroad rates,
and their powers were too great rather
than too small. The results in Massachu-
setts caused the powers of the Eastern
commissions to be increased, and those
of the Western commissions to be di-
minished, generally with good effects.
Nowhere were these effects more striking
than in Towa. After the failure of the
granger law in that State, a commission
was formed on the Massachusetts plan
pure and simple; and no commission in
the United States has done Dbetter work
than that of Iowa. The same eeneral
plan has been followed in New York
within more recent years, and the re-
gults have furnished a strong justifieation
for it. :
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Within the past eight years there has
been an effort at stricter railroad control
in some parts of the South: South Caro-
lina, Georgia, Kentucky, Alabama, Ten-
nessee, and Mississippi have successively
passed railroad laws of a severe character.
Yet in all these States, with but one ex-
ception, the influence of the Massachu-
setts system has made itself felt. The
execution of the laws has been left large-
ly in the hands of commissions with large
diseretionary powers; and these commis-
sions have relied for their support, not
merely on the pains and penalties of the
law, but on the influence of public opin-
ion. The most extreme among them have
proceeded with more eaution, and there-
fore with more chance of enduring sue-
cess, than the legislators of the Northwest
in 1874.

By the year 1880 it had become a well-
established prineiple that it was impracti-
cable to fix rates directly by law; that the
important thing was to secure publicity
and equality, and above all to have the
means of holding the railroads respon-
sible for what they did. On the other
hand, the railroads had come {o recognize
what ten years before they would have
denied, that their business was not a pure-
ly private one; that they had public rights
and responsibilities, and could not claim
immunity from legislative control.

But though the State authority and the
railroads were in less direct conflict than
before, the most difficult questions vet re-
mained unsettled. The wiser legislators
were ready to allow railroads great free-
dom of action ; but where should that free-
dom stop? The wiser railroad managers
weleomed legal provisions for the enforce-
ment of equality and responsibility: but
how far should this equality or this re-
spounsibility be ecarvied? These questions
were still unsolved, nor was it in the pow-
er of the individual States to solve them.

The through business of the railroads
had come to be of eo-ordinate importance
with their local business. Half the ship-
ments of the companies, roughly speak-
ing, are not confined by State limits, and
this half includes nearly all the strictly
competitive business, where the worst
abuses prevail. The investigation of the
Hepburn committee in New York in 1879
made a servies of revelations with regard
to the handling of inter-State traffic, which
showed the community for the first time
to what extent the discretion of the rail-
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road managers had been abused. Of what
use was enforced equality within the State
if all sorts of diserimination could be prac-
tised in favor of those shippers who lay
beyond its limits ?

The railroad managers themselves had
not been insensible to these evils. They
had taken measures to avoid the recur-
rence of a state of things like that in 1873,
when cattle were ecarried from Chicago to
New York at a dollar a car-load,or in 1875,
when the ‘‘Hveners” and the Standard
Oil Company obtained their greafest ad-
vantages. The system of railroad pools
was intended to prevent precisely these
abuses. As long as one point had the
benefit of competition while another had
not, the competition point would get low-
er rates, and individual shippers at that
point would obtain secret rebates which
would give them an advantage over their
competitors. These abuses and inequal-
ities were always worst in a time of active
railroad war. The local shipper was of-
ten at the worst disadvantage when his
absolute rates were lowest. Pools were
devised as a means of preventing this. By
dividing the traffic at competing points
they put a stop to this system of secret
underbidding. A mere agreement to
maintain rates did little good, because if
was so easily violated as to cause a suspi-
cion of bad faith when there was no real
ground for it. A division of traffie, or
pool, was so much easier to wateh that
each party could rely on its being striet-
ly obeyed by the others as long as they
pretended to obey it at all.

It is impossible o trace the origin of
the practice of pooling. It began in Eu-
rope earlier than in America, and has
been more consistently carried out there.
Important American pools were formed
as early as 1870, but the first large and
suecessful system was established in the
South in 1873 or 1874. Since that time
the practice has spread all over the coun-
try, though nowhere with the same com-
pleteness of organization as in the South.
There can be no question that pools have
lessened the inequalities of rates; but
their workings have not been altogether
satisfactory. There is a strong tempta-
tion for a pool to level up instead of level-
ling down, and to prevent the rapid re-
duction in rates and inerease in economy
of management which take place under
the stress of active competition. More-
over, they are looked upon with a jealous
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eye, because they increase the railroad
power, even when they distinetly lessen
the abuses of that power. Thereisnoroom
for doubt that they have done good; but
they do not by any means furnish a sat-
isfactory solution of the problem, or lessen
the demand for a national system of regu-
lation.

‘When the framers of the Constitution
gave Congress the right to regulate com-
merce between the States, they builded
better than they knew. They thought
only of the possibility of legislative re-
strictions by the States themselves; but
they actually provided a constitutional
means for dealing with the railroad ques-
tion in its larger aspects.

The right has been unquestioned, but
until the present year little use has been
made of it in connection with railroads.
The exceptions are too trifling to note in
detail. A serious proposal to make it'the
basis for effective legislation was first
made in 1873, under the influence of the
Granger agitation. Since fhen the mat-
ter has been quite constantly under dis-
cussion. The Reagan bill was first intro-
duced into Congress in 1878. As first
presented it was an exceedingly erude mea-
sure, taking no account of the intricacy of
railroad business, and the necessity that
national regulation should be elastic in
order to be really effective. Year after
year it was urged upon the attention of
Congress, and with almost every session
slight changes were made in the plan of
the bill to render it more practical. The
different characteristics of east-bound and
west-bound freight were recognized; the
clauses with regard to the relative rates
for different distances were made less
stringent.

As long as the bill was in its erudest
shape, conservative influences were strong
enough to defeat it; if not in the House,
at any rate in the Senate. But as time
went on it became evident that some mea-
sure of national control was bound to
pass. The growth of business and the
decisions of the courts were showing more
and morve clearly the limitation of pow-
er of the individual States. It became
clear that the Reagan bill could be pre-
vented from becoming a law only by the
passage of a more moderate bill with the
same general objects in view. Such a
bill was introduced in the House in the
session of 1884-5, and was preferred by
the committee to the Reagan bill. But



148

the House itself reversed this action, and
insisted on passing the more radical mea-
sure.

‘When the matter came before the Sen-
ate they did not concur in the action of
the House, but substituted a more con-
servative bill, introduced by Senator Cul-
lom. The House was unwilling to agree
to this, and the two bills were so radiecal-
1y different in character that any compro-
mise was impossible. T'or the time being
all legislation was defeated by this dis-
agreement.

This discussion had one important prac-
tical result. A special committee of the
United States Senate was appointed, with
Mpr. Cullom as chairman, to investigate
and report upon the subject of the regu-
lation of inter-State commeree. The com-
mittee worked industriously all through
the summer, and at the close of the year
1885 presented a remarkably able report,
accompanied by a mass of important tes-
timony. For the first time we have be-
fore us a basis for intelligent discussion
of the whole subject. They also reported
a bill strietly prohibiting all purely per-
sonal discriminations and all secret re-
bates or drawbacks; attempting to regu-
latelocal diseriminations, but notin a very
rigid way; providing for a commission
to secure the enforcement of the law, and
at the same time to make those excep-
tions which should be found necessary
in its practical operation. Toward pools
the aftitude of the bill was neutral; it
neither prohibited them mnor legalized
them. It directed that the commission
should report what action was needed on
the subject.

The bill passed the Senate in the spring
of 1886, but it became evident that it was
too moderate to suit the temper of the
House. The chief points of difference
were three in number. In the first place,
the House desired a strict prohibition of
loeal diseriminations instead of an elas-
tic one; in the second place, they were
unwilling to trust the execution of the
law to the discretionary powers of a com-
mission: in the third place, they demanded
that pools should be directly prohibited.

There seemed to be great danger thab
{his difference of opinion would defeat all
action in 1887, as it had in 1885. The po-
litical leaders felt that such a result must
not be allowed. The country was loudly
demanding some action. A great many
men had reached the position where they
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thought that almost any legislation was
better than none at all. Senator Cullom
himself was so far affected by this feeling
that he was willing to make great sacri-
fices rather than to see all action defeat-
ed. A conference committee of the two
Houses was appointed, which finally sue-
ceeded in agreeing upon a compromise
measure. The Senate was to yield its point
with regard to pools, the House its objec-
tions to the establishment of a commission
with diseretionary powers. The differ-
ence with regard to loeal diserimination
was settled by the adoption of a compro-
mise clause so vague that each man was
able to interpret it to suit himself. The
conference report was signed by all the
conferrces, except Senator Platt, who
made a vigorous fight against the prohi-
bition of pools. But his efforts were un-
availing; the demand for legislation of
some sort was too strong to be resisled,
and the measure, as reported from the
committee, passed both the Senate and the
House, and finally received the signature
of the President.

Such, in brief, was the history of the
Inter-State Commerce Law. Let us now
examine its provisions, and their probable
working.

It provides, in the first place, that it
shall be unlawful for any common car-
rier to charge one person less than it
charges another for the same serviee un-
der similar cireumstances; nor shall it in
any other respect give undue preference
to one person over another in the same
cireumstances. And in subsequent sec-
tions of the act it provides for a system
of publicity of rafes, and prohibits such
secret rebates, drawbacks, or agreements
as might defeat this object. All this part
of the measure is thoroughly good. The
object has been recognized as a desirable
one, not merely by the public authorities,
but by the better class of railroad men.
Sueh publicity and equality of treatment
would sweep away the worst abuses con-
nected with our railroad system; and
though the prohibition of special con-
tracts will undoubtedly work great hard-
ship in some instances, there is no ques-
tion that the good to be obtained far out-
weighs the evil.

The provisions with regard to local dis-
erimination are more doubtful; it is hard
to say exactly what they mean, or how
far they are wise. The section bearing
on this point reads as follows:
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“8re. 4. That it shall be nnlawful for any
common carrier subject to the provisions of
this act to charge or receive any greater com-
pensation in the aggregate for the transporta-
tion of passengers or of like kind of prop-
erty, under substantially similar cirenmstances
and conditions, for a shorter than for a longer
distanee over the same line, in the same di-
rection, the shorter being inelnded within the
longer distance; buf this shall not be con-
strued as auflorizing any common carrvier
within the terms of this act to eharge and
receive as greaf compensation for a shorter
as for a longer distance: IProvided, however,
That, upon application to the commission ap-
pointed under the provisions of this act, such
common carrier may, in special cases, after in-
vestigation by the commission, be authorized
‘fo charge less for longer than the shorter dis-
tances for the transportation of passengers or
property ; and the commission may from time
to time preseribe the extent to which sueh
designated common carrier may be relieved
from the operation of this section of this act.”

This does not mean that the Boston and
Albany shall charge no higher rate per
mile from Chatham to Boston than is
charged for shipments over its line from
Chicago to Boston. This interpretation,
which would be ruinous to all concerned,
is shut out by the words ““in the aggre-
gate.” But there is a real uncertainty
whether the law limits the amount which
the Boston and Albany may charge from
Chatham to Boston by the whole Chicago-
Boston rate, or by the Boston and Alba-
ny’s share of that through rate. For in-
stance, supposing that a shipment is made
at forty-five cents, and the Boston and
Albany receives fifteen cents. Is the per-
missible charge from Chatham to Boston
limited by the forty-five-cent rate or by
the fifteen-cent fraction of it? The for-
mer interpretation would involve com-
paratively little change in the railroad
taviffs of the country; the latter would
upset them completely. There can be lit-
tle practical doubt that the courts will
adopt the milder interpretation ; but as
long as any uncertainty exists it may af-
fect trade very seriously, because the rail-
roads will not feel free to do a great many
things which may subsequently be pro-
nouneced lawful by the courts.

There is another way in which this pro-
vision may malke trouble. The Canadian
roads are, of course, practically exempt
from its operations. If the Grand Trunk
desires to make special rates for wheat,
it can do so. If the American roads at-
tempt to follow its example, they are, in
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the first place, hampered by the necessity
of a notice which must be given before
changing their rates; and in the second
place they must lower all their inter-
mediate rates to corvespond. Now the
through traffic in wheat from Chicago to
Liverpool is a large and easily handled
line of business; but it is subject to severe
competition, and in this competition the
Grand Trunk Railroad will be given a
great advantage, which will inure to the
benefit of its English stockholders. Un-
questionably the commission will provide
for such cases. Perhaps the courts may
decide thaf the export traffic is not under
similar conditions with the domestic, and
therefore exempt from the operations of
the act. But in any event there will be
much delay and unceriainty before these
matters can be adjusted.

The difficulty of carrying the act into
effect is greatly increased by the prohi-
bition of pools. Unsatisfactory as pools
have been in some respects, they have this
great advantage, that they take away much
of the inducement to seeret rebates and
discriminations. They prevent responsi-
ble roads from being placed at the merey
of their more reckless and irresponsible
competitors. 'When pools are prohibited,
if one company malkes special contracts in
violation of the provisions of the act, the
other companies are almost foreed to it in
self-defence—and there are means of doing
it which are exceedingly hard to detect.
So serious has been this diffieulty that
other countries have recognized the im-
possibility of stopping pooling and dis-
crimination at the same time. Believing
that diserimination is the greater evil, they
direct their efforts against this; as a means
of stopping diserimination, they legalize
pools. That is the only way in which the
states of central Europe have been able to
enforee the short-haul clause on their own
lines.  'When there was anything like
active competition, the government could
not makeits law binding on its own agents.
If private companies were violating the
short-haul law in Belgium or Prussia, the
government roads had to do the same
thing in sheer self-defence, or else see their
lines losing money while their competi-
tors were making money—a thing which
the tax-payers would not stand, Thus it
is that in Belgium, in Germany, and in
Austria the state railroads enter into con-
tracts for division of traffic with rival lines,
and even with competing water routes.
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And it is here that the evils of diserimina-
tion have been, on the whole, most effec-
tively met. In other parts of continental
Europe, where pools are not so strong,
diserimination is more prevalent. In
England, where they arve barvely tolerated,
there isstill more diserimination ; in Amer-
) ica, where we have tried to prohibit them
“altogether, diserimination is at its worst.
And in America itself we find that the
abuses of the system of special rates have
been most severe at those times and those
places where railroad wars have caused
pooling agreements to be thrown to the
4 winds.

The prohibition of pools is to be re-
eretted, because it will make it more dif-
ficult to enforce the other sections of the
law. If the means provided are strong
enough to enforece it without the aid of
pools, it will do no special harm to see
them abolished. But there is reason to
fear that we shall have a hard task in so
doing. Both the commission and the
United States Circuit courts ave likely to
be erowded with business, at least during
the first year or two of the operation of

1y the aet.

V" Not that the railroads are likely to try
active measures of resistance. The most
they will do is to interpret its more doubt-
ful portions in their own favor, and it is
by no means certain that they will under-
take to do that. Some of the ablest rail-
road men say, with much justice, that
even the appearance of resisting the en-
forcement of the act would cause them to
incur much odium ; that it is betier in the
long-run for them to interpret it accord-
ing to itsobvious meaning. Such a course
would often hurt the railroads, but it
would generally hurt the shippers a great
deal more. The result would be that the
blame would be- cast, not upon the rail-
roads, but upon the act itself; and its ob-
noxious provisions would be modified
much more speedily than could otherwise
Le the case. In other words, the experi-
ence of Wisconsin in 1875 would be re-
peated in a milder form, but on a larger
seale, and it would be seen that anything
which really harmed the railroads harm-
ed the public a great deal more.

Such a course will probably be the
wisest in the end, but it will involve great
hardship for the time being. We see its
results already. The business of the
country has developed under a system of
special rates for different localities. All

las in theory.
“turns ouf not to be free.
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this is to be suddenly changed; just Low
great the change will be, no one knows.
The names of the men on the railroad
commission, and particularly that of
Judge Cooley, its chairman, are a guaran-
tee that the diseretion of this commission
will be wisely used. But the commission
cannot provide at once for every case
which shall arise. We have passed a law
without knowing exactly what it is going
to do, and the country is bound to suffer
the consequences of its recklessness. Al-
though the law is so framed that we may
expect good to come of it in the long-run,
it will be impossible to avoid great hard-
ship in adjusting ourselves to it.

It is not likely that the adjustment will
be a final one. The Inter-State Commerce
Law is not in any sense a solution of the
railroad problem: it is simply one of a se-
ries of experiments which narrow down
the range of possible action. If honestly
enforced, its successes and its failures will
help to teach us what we can and what
we cannot do, and another ten years will
see us prepared fo avoid some of our mis-
takes of judgment to-day. That an ideal-
ly perfect law will ever be obtained is not
likely. A political problem cannot be
solved like a mathematical one. The ad-
vocates of free competition and the advo-
cates of State railroad ownership each
have a solution to offer; but neither of
these solutions does as well in practice
Free railroad competition
State railroad
ownership too often means not the own-
ership of the State as a whole, but of a
small body of men who happen to hold
political power at the time; it is neither
more nor less than the substitution of a
ring of political managers for a ring of
railroad managers. Its practical success
varies according to the condifion of the
civil service. Buf the government is, as
a rule, less responsible than a private
corporation, instead of more so. If there
is any lesson which is clearly taught by
the history of railroad management from
the beginning until now, it is that pub-
licity and responsibility are more impor-
tant than any set of laws or regulations.
1t was because competition failed to secure
such responsibility that we have ceased to
rely upon it. It is because the Inter-State
Commeree Law furnishes a new means of
enforcing such responsibility thatit marks
a decided advance in American railroad
legislation.



