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ation. But he could not endure the
idea of the rejoicings in his failure.
To work a hardship to another was
bad, indeed, and he had never contem-
plated it without the salve of an am-
ple money compensation. To seek fu-
tilely to work a hardship was far worse.
‘Again and again he knit his brows, as
he gazed at the treacherous annotations
in his hand, while the interchange of
glances behind him commented on his
attitude and his evident state of mind.
Captain Lucy, who could not have read a
word of the notes, strode on, apparently
indifferent to fate, the ¢ very model of
a game rooster,” esteeming Kenniston’s
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show of anxiety the merest subterfuge ;
for would that monument of boundary
known as the Big Hollow Boulder have
become so nimbly peripatetic, despite
its tons of weight, if the line run out
therefrom were not to be materially al-
tered for the betterment of the claimant
at whose instance the processioning was
held ?

And still the chain clanked and
writhed its length along the ground,and
the ecries * Stick!” ¢ Stuck!” of the
chain-bearers alternated as before, until
the sudden call “ Out ! resounded, and
the surveyor paused to mark the “out”
once more.

Charles Egbert Craddock.

COURTS OF CONCILIATION IN AMERICA.

Lrrrie more than two years have
passed since The Atlantic Monthly pre-
sented an outline of the courts of con-
ciliation ! in vogue in Norway and Den-
mark, and already the system has been
transplanted to American soil. On
March 10, 1893, the governor of North
Dakota affixed his signature to “an act
providing for the establishment of courts
of conciliation, and preseribing the mode
of procedure insame.” Thislaw, which
is generally believed to be constitutional,
will take effect next spring, when the first
set of commissioners of conciliation will
be elected.

Some years ago an effort was made to
introduce similar tribunals in Towa. A
lawyer of ability, who had been afforded
an opportunity to observe the beneficial
working of such courts in the Danish
West Indies, framed a bill for this pur-
pose, which was introduced in the Towa
legislature. The measure was well re-
ceived by the lawmalkers, but its sweep-
ing character and general cumbersome-

1 Courts of Conciliation, The Atlantic
Monthly, September, 1891.

ness invited attack, and it failed to
pass.

The next attempt was made in Minne-
sota. In 1891, a bill establishing a pro-
cedure of compulsory conciliation in all
civil eases coming within the jurisdiction
of the justices of the peace was intro-
dueed in the legislature at St. Paul. If
it could have been brought to a vote on its
merits, the measure would have passed,
for it met with a very general and em-
phatic approval among the members of
both houses. But it was strangled in
committee.

Last winter, identical bills were intro-
duced in the legislatures of Minnesota,
Wisconsin, and North Dakota. In Min-
nesota, grain and elevator legislation
consumed nearly all the time and atten-
tion of the lawmakers. In Wisconsin,
the reform encountered but feeble open
opposition, yet the passage of the bill was
prevented. In North Dakota the mea-
sure was stubbornly fought from the be-
ginning, but after a protracted struggle
it passed both houses by overwhelming
majorities, and became a law.
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The court of conciliation act of North
Dalkota provides as follows: —

“Src. I. There shall be elected at
the same time and in the same manner
as the justices of the peace, in each town,
incorporated village, and ecity, from the
qualified voters thereof, four commission-
ers of conciliation, whose term of office
shall be two years, anl until their succes-
sors are duly elected and qualified. The
term of commencement of their office
shall be the same as that preseribed for
justices of the peace.

“Sgrc. IT. At the time of issuing the
summons in any eivil action begun be-
fore a justice of the peace, the justice
shall issue a subpena summoning two of
the commissioners of conciliation elected
for the town, village, or city where the
action is brought, to appear before him
at the time and place designated in the
summons, which subpena shall be served
at least three days before the return day,
and in the same manner as a summons
is required to be served in actions in the
district court. If either party fails to
appear at the time designated in the
summons, judgment shall be entered
against the party sc failing to appear,
as is now provided by statute. If both
parties appear, they shall then go before
the justice and the two commissioners
summoned, as aforesaid, and state their
differences, which stztements, or so much
thereof as is necessary to show the issue
between the parties, shall be reduced to
writing by the justice and entered on his
docket, and shall corstitute the pleadings
in the case. The parties shall then in-
troduce such evidence as they may think
proper in the order and under the restric-
tions preseribed by the commissioners
and justice. It shall be diseretionary
with the justice and commissioners whe-
ther or not the witnesses shall be sworn
before testifying.

 After hearing and considering all
the evidence offered, it shall be the duty
of the justice and commissioners, fo the
best of their abilities, to persuade the
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parties to agree to an amicable settle-
ment of their differences on such terms
as ave just and equitable. If an agree-
ment is reached, it shall be entered by
the justice on his docketf in the form of
a judgment of the conrt of said justice :
Provided, that no agreement shall be
entered, unless it can be put in the form
of a judgment now authorized by law
to be entered by justices of the peace.
At the hearing herein provided for, each
party must appear in person, or by an
agent duly authorized in writing to ap-
pear. No attorney shall be allowed in any
way to appear or act in any proceeding
for either of the parties or otherwise. If
at such hearing the parties are not able
to agree to an amicable settlement, the
case shall be adjourned for trial for such
time as the justice shall designate, which
shall not be less than one week, and the
justice shall allow the parties such time
as he may think proper in which to file
amended pleadings. The action shall
then proceed to trial and judgment as is
now provided by law.

“Sge. IIT. The commissioners shall
receive the same mileage and per diem
as is now paid jurors. The fees of the
commissioners, justice, and officer shall
be included in the settlement,-and paid
by the party designated in the judg-
ment. If a commissioner disobey the
subpena of the justice, he shall be pro-
ceeded against in the same manner as
a juror who fails to appear when sum-
moned.

“Sec. IV. No part of the proceed-
ings had before the justice and commis-
sioners shall be admitted as evidence or
considered at the trial of the case, nor
shall the commissiogers who took part
in the hearing be allowed to testify.”

As will be seen, this law is a tentative
and modest measure. Its scope is con-
fined to the narrowest limits possible,
and within these limits it introduces only
such changes in established modes of
procedure as were considered absolutely
necessary and indispensable. The cham-
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pions of the reform understood perfectly
well that if they attempted too much
failure was inevitable. Preferring a
humble victory to glorious defeat, they
were content with securing the passage
of any law which would put the prinei-
ple of compulsory judicial conciliation
to a practical test in North Dakota.
They held, and with good reason, that,
should the experiment prove successful,
the scope of the law could be enlarged,
as experience and expediency might sug-
gest. Their aim was so to engraft the
principle of conciliation upon the law of
the State that the reform would appear in
the nature of a growth from within rather
than as an innovation from without.

Compared with the laws of Norway
on the same subject, the statute of North
Dalkota is certainly a very unpretentious,
not to say feeble enactment. The Nor-
wegian law of 1824 is a carefully framed
act of eighty-seven sections. It has
been amended and improved from time
to time, the latest amendment (made in
1869) materially enlarging the functions
of the tribunals of conciliation. _As the
law now stands, these courts arve statu-
tory peacemakers in all civil cases, with
some unimportant exceptions; hence a
process of conciliation is, as a general
thing, the first step in a ecivil action. If
an adjustment is not reached, the com-
missioners of conciliation are empowered
to arbitrate the controversy at the re-
quest of both parties, or to adjudicate
the matter at the request of one of the
parties, provided the amount involved
does mot exceed five hundred erowns.
The development of the system in Nor-
way clearly points to the final evolution
of a thoroughly popular court of original
jurisdiction in all civil eases, the aim and
purpose of which will be to check the
tendency to litigation, and to adjust all
controversies upon the lines of the broad-
est equity.

From the publications of the Norwe-
gian bureau of statisties it appears that
during the year 1888 —the last year
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for which statisties of the ecivil courts
have been published — 103,969 <ivil ac-
tions were begun in Norway. Out of
this number 2300 cases were dismissed
by the courts of conciliation for various
reasons not specified, leaving 101,669
cases to be adjusted amicably, by arbi-
tration or by judicial decision. In 81,-
015 instances a conciliation was effected
between the parties. As an agreement
of conciliation has the force of a final
judgment, more than four fifths of all
civil cases were thus finally disposed of
without recourse to a trial of any kind
in a court of law. In addition to this
number, 7886 cases in which the parties
failed to reach an agreement were adju-
dicated by the tribunals of conciliation.
Of 101,669 cases, 88,901, or nearly nine
tenths of the whole number, were thus
adjusted for the most part amicably, all
quickly and cheaply, with but little loss
of time and money, and without severing
old ties of friendship and mutual good
will.  Some 12,600 cases, or a little more
than one tenth of the whole number, were
unhealable, and had to be sent up to the
regular district courts of law.

It must be admitted that this is cheap
and speedy justice, and it may be added
that it is justice of the very best kind,
because every peaceable adjustment of
a controversy rests upon the voluntary
sanction of the contestants. The cred-
itor obtains satisfaction more quickly
than in any other way ; the debtor avoids
lawyers’ fees and other expenses, which
otherwise would be added to the amount
due ; and the courts of law are relieved
of a tremendous load of irksome work,
and are left free to devote their atten-
tion to really important litigation, which
thus may be disposed of without unneces-
sary delay. By stopping frivolous quar-
rels at their very beginning, the tribu-
nals of conciliation ease the working of
the entire system for the administration
of civil justice. Their wholesome effect
upon the temper and social relations of
the people is obvious ; they repress strife,
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and teach forbearance, equity, and com-
mon sense.

The court of conciliation law of North
Dakota contains only four comparatively
brief sections, and is incomplete in many
respeets, It does not provide for per-
manent boards of coneiliation, sitting at
designated times and places, and con-
vening upon their own authority. The
parties are not summoned by the com-
missioners to meet before them; on the
contrary, the commissioners are sum-
moned with the parties to appear before
the justice of the peace whenever an ac-
tion is begun. Triburals thus appointed
are necessarily lacking in dignity and
independence, and their authority and
influence are weakened.

Another defect in the law is embodied
in the following clause : “ At the hearing
herein provided for, cach party must ap-
pear in person, or by an agent duly au-
thorized in writing to appear.”

It ought not to b2 optional with the
Pal't-ies to a.ppem' lly an agcnt “"hEllE\"eT
it suits their convenience not to appear
in person. A personal meeting between
the parties, under conditions highly con-
ducive to a free and frank exchange of
opinions, is the corner stone of the whole
system. The Norwegian law is emphatic
upon this point. Sickness and very press-
ing business engageinents are the only
excuses recognized for not appearing in
person. If a party is represented by an
agent when persona. appearance is re-
quired, he is held to be absent without
cause, and must pay the costs in the dis-
trict court, even if he should win the
case. But this defect in the statute of
North Dakota, which evidently is due to
an oversight, may be easily remedied.

However limited in scope, the court
of conciliation law of North Dakota is
looked upon as a distinet innovation by
the legal fraternity. It has even been
asserted that it is the greatest innovation
made upon the common law of this coun-
try since the adopticn of the code. In
North Dakota, couris of justices of the
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peace have jurisdiction in all cases for
amounts not exceeding two hundred dol-
lars. As the State is preéminently a ru-
ral community, and is likely so to remain,
the bulk of litigation comes within this
limit. Hence the tribunals of concilia-
tion will have a much wider jurisdiction
than would appear from the text of the
statute.

The new law was not favorably ve-
ceived by a majority of the lawyers;
but nearly all the judges and a num-
ber of lawyers of high standing regard
it as a step in the right divection. The
farmers are well satisfied with it so far
as it goes. The merchants were inclined
to oppose it at first; but after a more
thorough study of its provisions, they
have wheeled around, and are prepared
to give it their support. The press of
the State received it with enthusiastic
and all but unanimous commendation.

This friendly attitude of public opin-
ion insures a fair trial of the new sys-
tem, which is, moreover, more or less
familiar to a large part of the population
of the State. A far-reaching judicial
reform could not be inaugurated under
more favorable auspices.

Complaints of slow justice are, per-
haps, not more common in the United
States than in any other country. But
they are much too frequent, nor can it
be denied that they are well grounded.
Judges are not less able than they used
to be. They work as hard and are as
industrious as ever, yet they are mani-
festly unable to keep their dockets even
moderately well & jour. New courts ave
established and the number of judges is
inereased from time to time, but the ar-
rears of cases grow largerinstead of small-
er; justice is compelled to wait with hum-
ble patience upon crowded courts, and
pressing controversies grow dusty before
they reach a decision.

This evil is a very serious one, espe-
cially in many large cities where it
has assumed alarming proportions, and
it is constantly growing worse instead of
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abating. Litigation is increasing more
rapidly than population or the general
volume of business; hence the pressure
upon the courts has a tendency to in-
crease, also. Nor is if difficult fo trace
the source of the evil. Our modes and
rules of civil procedure are a maze
of cumbersome technicalifies obstructing
court business at every turn. When peo-
ple were few and far between, with lit-
tle to do and less to quarrel about, this
system of ecivil procedure, so admirable
in its logical architecture, undoubtedly
served ifs purpose well; but it is ufter-
ly out of date in this age of electricity.
It does not begin to meet the wants of
crowded, restless modern communiiies,
where people constantly run up against
one another, and elbow one another from
morn till night. The speed of life is
increasing, and social and business rela-
tions are becoming more and more en-
tangled. Everybody deals with every-
body else. Legislation, in attempting to
adjust itself to the constantly changing
order of things, only adds to the confu-
sion, because it grows more bulky and less
skillful from year to year. While the
pressure upon the courts is thus inereas-
ing from all sides, as it were, they are
fettered by absurd technicalities. They
get behind in their work, and justice is
kept waiting. But justice delayed very
frequently is justice denied.

Courts of conciliation serve the pur-
pose of a judicial breakwater. They ar-
rest the rising tide of litigation. They
place no obstacle in the way of any citi-
zen who seeks to obtain justice through
the courts; yet, as has been shown, in
Norway, nearly nine tenths of all cases
arising are peaceably adjusted before
these tribunals, while only one in every
ten cases comes fo trial. This certainly
is an immense relief to the law courts.
It takes away from them a very tedi-
ous and time-wasting drudgery ; it keeps
frivolous complaints off their dockets, and
places the courts in a position for devot-
ing their undivided attention to litiga-
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tion of importance. With such a check
upon pettifogging, annoying delays of
justice are prevented; the efficiency of
the courts is increased, their authority
strengthened, and their dignity better
maintained. The people enjoy the in-
valuable boon of cheap and speedy jus-
tice, while the tendency to needless liti-
gation is repressed.

It will probably be generally admitted
that the law courts stand in urgent need
of relief in some shape. If courts of
conciliation afford such relief, that in it-
self is a good reason why such tribunals
ought to be generally established. They
are, moreover, in perfect accord with
tendencies which assert themselves with
inereasing emphasis in every sphere of
life. To harmonize antagonistic forces,
to secure codperation between conflicting
interests, to still strife, — is not this a
predominating spirit of modern civiliza-
tion ? Tribunals of conciliation breathe
this very spirit into the court-room. If
strikes can be arbitrated, why cannot
legal disputes be adjusted peaceably ?
Strikes and lawsuits are equally unpro-
fitable to the parties directly concerned
and to the public at large. As a mat-
ter of publie policy, needless strife in all
forms ought to be prevented so far as
possible.

In passing, it may be observed that
the principle of conciliation should be
engrafted upon every system of publie
arbitration. If this were done, the most
common objection to public arbitration
of industrial controversies would fall to
the ground, and strikes would be more
effectually prevented. Strikes very fre-
quently resnlt from misunderstandings
and prejudice. A board of conciliation
and arbitration so composed as to com-
mand the respect and confidence of em-
ployers and workingmen would in many
instances arrest labor troubles at their
inception. If the opposing parties were
compelled to appear before such a body
before any decisive step were taken by
either side, neither would have any ex-
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cuse for withholding from the other the
privilege of a calm, unprejudiced dis-
cussion of their differences. Aided by
the friendly counsel and advice of the
board, the parties would, undoubtedly,
in many instances corie to a peaceable
understanding ; and if they could not
reach an agreement, their full and open
discussion of the matter would give the
board a better insight into the trouble,
and thus enable it to arbitrate the mat-
ter more satistactorily to all concerned.

As is well known, a large number of
able lawyers maintain a kind of pri-
vate court of conciliation in their offices.
Many of the foremost and most success-
ful lawyers in the country devote their
time almost exclusively to the task of
keeping intending litigants out of court.
Numerous controversics are adjusted in
this way, without the aid of courts and
judges. Most of the clients of this class
of lawyers are people of intelligence
and means. They prefer conciliation to
litigation, because it is cheaper, quick-
er, and more satisfactory in every way.
Now, tribunals of conciliation will give
the poor, ignorant litigants the benefit
of a similar mode of settlement. Law-
yers who deal with the poorer classes, as
a rule, are not peacemakers. Instead of
discouraging litigation, they very often
incite to strife by playing upon the ig-
norance and prejudices of their clients.
Tribunals of conciliation prevent to a
large extent this kind of imposition, with
attendant “ fleecing.” They enable the
poor and ignorant to protect themselves
by compelling them to stop and think and
to appeal to their own common sense,
which, if not very keen or reliable, is a
better counselor than a pettifogger look-
ing for employment.

As stated in the previous paper, the
court of conciliation 's a plant of Norse
growth. But it is an interesting histor-
ical fact that the principle is veally of
French origin. The idea is a child of
the great French Revolution. The tri-
‘bunals of coneiliation. which were estab-
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lished in Denmark in 1795, and in Nor-
way in 1797, were only an adaptation of
a feature of the system of civil justice
ereated in March, 1790, by the National
Assembly of revolutionary France. In
his Histoire de la Révolution Francaise,
Louis Blane gives the following outline
of L’Organisation de la Justice by the
National Assembly : —

“In conformity with the plan pro-
posed by Thouret on behalf of the com-
mittee on the Constitution, the Nation-
al Assembly created the admirable sys-
tem of justices of the peace (juges de
pair). It clothed them with the right
to decide without appeal cases involving
an amount not exceeding fifty livres.
There was to be a justice of the peace
for each canton, to be elected by the
people (eitoyens actifs) convened in pri-
mary assembly. His jurisdiction com-
prised actions concerning damages caused
by man or beast to fields, fruits, or
crops ; usurpation of land, trees, ditches,
hedges and other inclosures; undertak-
ings for the irrigation of lands in the
neighborhood ; rents, indemnities claimed
by tenants, wages of farm hands and
other workingmen, libel by word of
mouth, quarrels, fights, ete. The object
in establishing this system was to rid
the rural districts of a veritable scourge;
for these paternal magistrates substi-
tuted for the strict rigor of the written
law the softness of natural equity, and
by eausing justice to be loved they made
it respected.  The justices of the peace
were considered as being outside of the
judicial order, strictly speaking; they
were placed on the threshold of the Tem-
ple of Justice to warn intending litigants
away.

“To summarize, the remarkable sys-
tem of civil justice established by the
National Assembly comprised a judge to
conciliate the people, a tribunal to judge
them, a system for revising decisions, and
a supreme court as guardian of the law
for the protection of the people.”

The precise character and functions
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of these “justices of the peace” might
have been better defined by the famous
historian ; yet it is clear enough that
these cantonal courts served as models
for the fribunals of coneiliation estab-
lished a few years later in Denmark and
Norway. Thouret was evidently famil-
iar with the English system of justices
of the peace; he adopted the name of
the petty English magistrates for his
cantonal courts, and it is not improbable
that the suggestive name may have con-
veyed to his mind an idea akin to the
central principles of his courts of concil-
iation. However this may be, the main
purpose of his juges de pair was, not
to judge, but to conciliate les citoyens.
They were not considered an integral
part of the system of civil justice. On
the contrary, they were “ placed on the
threshold of the Temple of Justice to
rarn intending litigants away.” Here it
is clearly expressed that their chief func-
tions were those of a peacemaker. On
the other hand, they were empowered to
adjudicate a multitude of controversies,
and their decisions in small cases were in-
appealable. Butin giving such decisions
they were not bound by the strict let-
ter of the law. The first duty of these
magistrates, then, was to conciliate liti-
gants. If their efforts in this direction
proved unavailing, they had the power
to adjudicate the question at issue. But
their decisions, if subject to appeal in
some instances, were in fact verdiets of
arbitration rather than judicial findings.

The Danish-Norwegian reformer, in
adapting the institution, substituted for
a juge de paix two commissioners of
conciliation, who were clothed with no
judicial power, and whose duties were
confined exclusively to efforts of concil-
iating litigants by inducing them to ad-
just their differences peaceably on just
and equitable terms, — thus substituting
for “the strict rigor of the written law
the softness of natural equity.” If is
curious to observe that the Oldenburg
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monarch borrowed even the preamble of
his ordinance from Thouret's report.
In Denmark and Norway, as in France,
the object of tribunals of coneiliation was
expressly to rid the country districts of
the scourge of petty litigation.

Meanwhile, the storm of the gigantic
Revolution burst upon France. The old
society fell shattered before the mighty
flashes of avenging liberty, and the coun-
try trembled beneath the tread of march-
ing hosts. The beautiful dream of Thou-
ret paled before vistas of fire and blood ;
the archaic ideal of coneciliation vanished
during the raging storms of fierce con-
flicts.

But in the Seandinavian north the
conditions were favorable to the growth
of the tender, delicate plant. Blighted
in the blazing sun of revolutionary
France, it attained strength and robust-
ness under the cooler skies of the far
north.  As the French Constitution of
1791 was revived in the organie law of
Norway of 1814, so the most unique fea-
ture of Thouret’s system of eivil justice
was destined to take practical shape and
attain its most vigorous development in
Norway. After the lapse of a century
the idea has crossed the North Sea and
the Atlantie. It has been embedded in
the law of an American commonwealth,
and has also been incorporated in the
platform of the Liberal party in England,
as a link in a series of reforms designed
mainly to benefit the common people.

North Dakota is the most Norwegian
State in the Union. Not less than one
half of her population is of Norwegian
birth or descent. This may aceount for
her taking the lead in introducing the
Norse system of courts of conciliation.
Whether her example will be followed
by other States remains to be seen. In
any event, the courts of conciliation law
now placed upon the statute books of
North Dakota is a striking instance of
the influence exerted by a body of adopt-
ed citizens upon American legislation.

Nicolay Grevstad.





